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INDEX. 


PRINCIPAL MATTERS. 


APPEAL. 
PAGE 


1, An appeal lies fromthe appointment of a dative testamentary executor by 
the Judge of Probates; also from the appointment of syndies and curators of 
vacant estates.. +++. ++++++ss+e: -- State vs. Judge of Probates of New- Orleans, 392 


2. Damages for a frivolous appeal cannot be allowed when the dismissal of 
the appeal is insisted on by the appellee Allen, Arnouel, 437 
5. The appeal will be dismissed when the record is incomplete” contains 
nothing for the court to act on ‘ 
4, The appellant from a judgment dissolving an injunction obtained against an 
order of seizure and sale cannot take a suspensive appeal without giving security 
as in other cases of such appeals; security for costs is not sufficient. 
State vs. Judge of the third District. 444 
5. The article 740 of the Code of Practice is an exceptionto the rule, requir- 
ing security in obtaining an injunction to stay an order of seizure and sale, but 
only applies to that class of cases 
6. Damages for a frivolous appeal will not be given when it does not appear 
the party has suffered any from the delay McCabe vs. Gentes. 
7. An appeal from a judgment not signed, will be dismissed. 
Tissott et al. vs. Bowles. 30 
8. Appeal solely for delay and judgment affirmed with the maximum of dam- 
AGES. essere eeeees TUT TITER E TIP ee Verret et al. vs. Clavé. 36 
9. Appeal dismissed for want of the means to examine the case on its merits. 
Totten vs. Merrifield, 583 


ab. 


; ATTACHMENT. 

1. An attaching creditor cannot avail himself of any complaint or claim, his 
debtors might have on a third party for damages, on account of unusual delay 
ina voyage. Until they complain the plaintiff cannot attach their action for 
damages. Leefe vs. Walker et al. 


2, An attachment levied on the two thirds interest of the debtor in the eargo, 
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cannot avail, unless there i is a surplus, after paying all the charges and losses on 


the vessel and CAV ZO. oe eevee cece eee e eer cece eeeeene LTeefe vs. Walker et al: 1 


3. A tale of aigtock of goods, ‘although by. notarial act, when shown to be in 
fraud of*ereditors, will not exempt them, even in the vendee’s Possession, from 
bona Jideattaching creditors of the vendor.. ...-.Meeker & Lewis vs. Hays et al. 149 


4. An attachment is dissolved on salle the property attached.. The plain- 
tiff then looks to the bond and not to the property to satisfy his demand. If he 
fails in his suit the bond is discharged.....-..-. Dorr et al. vs. Kershaw et al. 57. 
5. So a third person claiming property attached and bonded cannot inter- —~ 
vene in the suit between plaintiff and defendant: He must took to the person 
in possession of the PPOPCrty.- sess ce eseee reece evento reenereeeueeteerrerene » . 
6. Where cotton is.shipped to consignees, who are entitled+to a right of pri- 
vilege so that the econsignor or-owner could not take it out of their hands, Ais 
creditor cannot attach it in their hands... --...- Powell vs. Aiken & Gwinn et al. 321 


7. So where the defendants gave an order on their attorneys to pay over the 
proceeds of certain ‘cotton, which they had attached to the intervenors, to be 
credited in{their (defendants’) account, it is good against subsequent attaching 
ereditors. SN aera n otha hb nina se GTAP TET A 60h Coo ty + 6 Obs 66064 Kev be Gbb eines ib. 

8. Garland, J. dissenting. It is not shown that the intervenors made any spe- 
eific advanee 13 bales of cotton, and are therefore not entitled to a privi- 
lege under ticle 3214 of the Code; consequently the plaintiff’s aftachment 
ought ee Pee en Eee Te RETR ToL TRE PERE. CEE EE TEE eeeees ib. 


9. "Fhe act of 1826 which declares that in cases where the debt is not yet due 
and the creditor swears his debtor is about to remove his property out of the 
State before said debt becomes due, “an attachment may issue,” does not apply 
to steam-boats and vessels, which from «their nature must necessarily be taken 
from the State in their regular business.....-+...-.--. Russell et al. vs, Wilson. 367 


10. Where an amended petition was filed, with a new affidavit and bond, cor- 
recting-the name of the defendant, but no new order of attachment was granted: 
Held, that the attachment issuing thereon is a nullity...-...-- Purdee vs, Cocke. 482 


. 











BANK. DIRECTOR. 

1, The provision in the charter of the Louisiana State Bank that two thirds of 
the 6 directors on the part of the State, and two thirds of the 12 elected by the 
stockholders, only shall be re-appointed and re-elected annually, applies to 
each class separately; so as to obtain an annual renewal of one third of the 
whole ae ae pet So errs Goce c cvs cossvoc Jordy vs. Hebrard et al. 455 

2. The restriction in the charter confines the re-appointment:and re-election 
to two thirds of the former board; and directors formerly appointed by the go- 
~ vernor and left out, are ineligible to come in as new members, elected by the 
ee EE CLEC ERAE TREE TR ERE OL CE eee id. 


3. If a director is ejected as ineligible, the next highest on the list voted for 
but left out, is not entitled to his seat. A new election must take place..-..+«» #: 


























PRINCIPAL MATTERS. 


> BATTURE. ~ 

1. The right to future alluvial formation or batture is a vested right inherent . 
in the property itself, and forms an essential attribute of it; resulting from'na- 
tural law in consequence of the local situation of the land to which it attaches. 


PAGE 


- Municipality No. 2 vs. Orleans Lagen Press. 122 


2, Cities may’acquire jure alluvionis, but it must be as owner of the front, or © 
as riparian proprietor ; for the alluvion is but an n accessory to the principal estate 


OF land.. cceccecccccrccvcectevecssesscees swepees evendewcvesscesceseceds oe $0. 


3. There is nothing in the Roman law which restricts the 5 ah of alluvion to 
particular localities or portions of land, having particular names; but the right 
depends on the question whether the land had fixed and invariable limits, or a 


natural boundary on one side by a water course..++-.+++++++essseeeseeeeeeses ib. 


4, The Jesuits’ plantation out of which the locus in quo arises was originally 
entitled to the alluvion or batture in its front. The mere act of incorporation 
of the city in 1805, changing the name of this property from ‘rural to urban, 
neither made the city a front proprietor so as to acquire jure aeostenk, or de- 


prive the front lots of the right to such accretion... -++.+++++++++ Wee cots eebee cae | 
5. The onus or burden consequent on the right of alluvion is natural, not - 


civil; it is a risk apising from the exposed situation.of the land, not the expaui™; 
of making embankments; for the right of alluvion exists on streams which: do 


Mot OVEPMOW si osecic cc 0860058 gues CURES RoC URER Os 00 Kcce loins <a ecg el 


6. The public, through the agency of the canitettiei. has the sole use of the 
levee and bank of the river; and the front proprietor cannot extend the levee 
without the consent of the corporation, which in the meantime has the Tight to 
make all improveiments for rendering it useful to the sega and favorable to 


~ 


OOMRUMET OR. spo ciin.g view cvess cade uace o cae oe Ved che CANS be bo Sep Ee eset “<3 Ay FB 


7. The French government in laying out the ancient city of New-Orleans, left ’ 


an open space between the front row of houses and the river, marked quai on 
the plan, which was a dedication of this space.to publietec, and it spggnrzee there- 


by a Locus publictie...2+ +++. ceesedeccecccccseccececuccceeuccccsteieees coos. 


8. If in laying out the faubourgs, the ancient’ proprietors of those riparian 
estates had left an open space between the front street and the river, marking it 
asa public place on the plan, it would have amounted to a paren if at- 


cepted by the public....+.-- Fe Se Si Nein bedi Nicbdivns sOthate acse 0. 


9, But none of the plans show any indication of Madame Delord and her ven- 
dees, having ever dedicated the front of her property on the river to public use; 
on the contrary, she continued to exercise géts of ownership as a riparian pro-. 
prietor, and was required by the city ordinances of 1830 to keep up the levee in 
Sramt ce Cais 5 is cadih 0 ohh. te'k MONTH BA CREEL bichitrege Ct ON s VOL ce ue unets eee 


10. Garland, J. The riglit of alluvion is not based exclusively on the 
principle of being subject to the expense and burden of keeping up roads 
and levees. The Roman Jurists say it is a mode of acquiring property by natu- 
ral law; that it is just, the advantages of the thing should belong to him whe 
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supports its disadvantages... ..++- Municipality No.2 vs. Orleans Cotton Press. 122 


11. The plan of Madame Delord, leaving an open space between new levee 
street amd the river, was not a dedication of this space to publi¢ use. There 
was nothing marked or written on it indicating an intention so to dedicate it... . 

12. There is no particular form necessary to a dedication of land to public 
use. But it requires the assent of the owner and the fact of its being used for 
the purposes intended EON Sp orale teed gow oe WISE We vinta ee ee © mks wae 8 Se Speswoede ca 

13. Martin, J. dissenting. Where the plan of a city or faubourg fronting on 
a navigable river or the sea, has an open space between the front row of houses, 
or street, and the water,'it becomes part of the port; and it is a locus publicus, 
dedicated to public uses, without any other designation whatever......-- te eaee : 

14, The batture which formed in front of the faubourgs of the city of New- 
Orleans, after their incorporation with the city, became the property of the city 
and not of the front proprietors Rote hon Sib oF pL) tka Me ele'e gee eeve 6 Se poseeeedone ao 

15. In countries governed by the civil law, the ports or landing places of ci- 
ties situated on navigable rivers, lakes or the sea, are loci publici in which indi- 
viduals have no right of property.. +--+ +++ ees evece es er UWie bec ee ccccs cee 

16. The plans of faubourgs Delord and Saulet, laying off these plantations 
into eity lots and squares divested the owners of all interest, exgept in the lots 
and squares sold to individuals, &c. All the rest was dedicated to the. public. 
The land or space between new levee street and the river became a locus publi- 
cus destined to the public use. The dedication required no further evidence 
than the plan and the use of these places by the public.......--.+.-.0..Deeeees 

17. The use of the batture outside of the levee is vested in the public, but the 
ownership or title to the soil is vested in the front proprietors of tots, or land to 


which the batture attaghes or forms... . - Pulley & Erwin vs. Municipality No. 2. 298 


18. The corporation or municipality is the administrator of the batture for 
the-use of the public, outside of the levee; and have the right of taking earth 
for the construction of wharves for the public use on the batture, along its whole 
extent within the corporate limits of the city ; and also for improving the port 
and the streets, and avenues leading to it.--.-+ BGK onl. ores Seve wneS 4 eve 


BILLS AND NOTES. 


1. Theholders of a negotiable note receiving it without any notice of the con- 
ditions and equities between the original parties, and having paid a full consi- 
deration therefor, they will recover notwithstanding it was given to the payees 
on certain conditions not then fulfilled, : 

Van Pelt & Fowler vs, Eagle Insurance Company et al. 

2. The endorser of a note has no right to enquire whether the plaintiff, in 
whom the legal title appears, was the agent or real owner, ualess by a fictitious 
» assignment he T§ about to be deprived of his defence against the true owner. 
Mitaine vs. Ferguson. 


3, The endoxsee or holder of a note who takes it after maturity, holds it sub- 


ib. 








ib. 


ib. 


a, 





ib. 
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ject to all the equities existing between the original parties, : 

Stetson vs. Stackhouse. 119 
ya“ 


: " 
4, So where S. makes his accommodation note to D. to enable him to raise 
funds with an understanding that the latter was to pay it, if he used-it; and‘he ~ : 
passed it-to the plaintiff after it was due, imhis-action to recover of the maker * 


he was ndmesuited.- o.s.isccccevecses bed ted ee eh ll ah Cie Sucek eid ob OR SECS « th. “y 
The promise to endorse a note made payable to the defendant, proved by ° e 
parol evidence, is sufficient to authorize a recovery, although he refused to put 3 
his MAME-1O it. sss eee re eee e eee re ees Peres ee ee eben erens Leeds vs. Bozeman. 117 . 3 
6. Where the pleadings charge the plaintiff with fraud and collusion as the 
holder of a note; and the evidence shows its extinguishment by payment, he is~ ~ 
bound to prove he gave a valuable consideration for it before maturity, without 
any knowledge of what had passed, or he “cannot recover. 4 
Moffat vs, Murray et al. 357 ‘4 
7. Where the defendants, sued as drawers of a draft, plead the want of due a 
notice, but admit it was for accommodation and one of them offered to giye en- ~~ ; 3 


. dorsed notes in payment: Held, that the onus probandé of their having funds 
in the hands of the drawees, devolved on them. 
Nicolet’s Executor vs. Gloyd-et al. 417 


8. Under the laws of Mississippi the maker of a note has the right to oppese 
against all subsequent endorsees, the same equities and-defenees which he may 
have against the original payee.. --. Hermann, Briggs & Co., vs. Hootsell et al. 419 


9. Where the bill of sale of certain slaves, expresses it was for-cash, and the 
purchaser gave a note for the balance of account due the vendor, including the 
price of the slaves: Held, that the note and billof sale aré of. equal dignity, and rio 
other evidence being produced, that the note was given through error, the legal 
presumption is, it isjustly due, and that no cash was actually paid as stated in 
the bill. of pales. ot. ccccccccccsses os. Upp ee'cen ge Vovesetepe sé Fels cies ce ak eb Nesee $0 


10. Where the testimony is insufficient to show clearly that the note endorsed 
by defendant was altered after“its execution, by adding the words payable at the 
“ Union Bank” he cannot exonerate himself from his endorsement. - 
Oakey & Co. vs. Hennen, 435° 


11, The defendants sued as endorsers, failed in proving their defence, and 
judgment against them was affirmed...-.--.- ++ Coit & Co. vs. Charbonnet et al. 440 
12. Where a partrier accepts a draft in the name of the firm, but which is for 

his individual benefit, on payment the other partner may be subrogated to the 
creditor’s rights and recover the amount from his co-partner. 
Hall vs.°Gaiennie et aj. 442 
13, A power of attorney with a clause, “to make and endorse promissory 
notes in her name, &e.,” is clearly suflicient to authorize the endorsement ot 
her name, and she is bound by the cudursement... Dufoyr vs, Beauregard et al. 467 
14. Great forbearance on the part of the creditor towards the maker of a note, 


¥ 








but who never appears to have given time so as to preclude himself from suing 
and suspending his remedy to the prejudice of the endorser, the latter cannot 


PAGE 


complain or be exonerated... -+---- iis? Ke Fortineau vs. Bossieré. 470 


15. Where the drawers of a bill depend for its being honored on'the proceeds 
of a claim against the drawee, then in litigation, and take a receipt that it shall 
not be protested in case of dishonor, to save costs; they will not be considered 
as having funds in the hands of the drawee so as to entitle them to notice. 

Benoit & Blanchard vs. Their Creditors. 


16. There is no-particular form of notice of protest necessary, so that enough 
is stated to inform the parties to,the bill of their liability and put them on their 
QUAL, «eee eee cece eee cece eee e tence ne ee tee e te nenenes Barker vs. Whitney. 


17. Notice may be sent in two ways; one bythe holder to all the other parties 
to the bill, which will enure to the benefit of any endorser who pays it, in an ac- 
_ tion against his predecessors or the drawer; or the holder may notify his imme- 
diate endorser, and the next, &c.; and one day is allowed to each party to depo- 
sit-notice in the post-office, re _becvoves Pe er ones 

18. A party whose name is not on a bill though interested in it, is not entitled 
to the benefit of the rule allowing each party a day to send notice to the party 
before him.- oc. cece ccvccevecccrecccsevcccessscce ede dete ees Cesdecereres Soe 

19. If the holder of a bill or note place it in the hands of his banker or agent 
with his name on it, the agent-is only bound to give notice of the dishonor to-his 
customer, and he to the party next entitled to notice.. ++. +++ eeeee cess eeeeees ot 

20. But where a bill is protested and notice for the endorser sent to the third 
person whose name is not on the bill, and he on the following day deposits it in 
the post-office to be sent to the endorser, the latter will be discharged......... 


CLERKS. 


1. Clerks of courts are bound to make complete records and append thereto 
the proper and true certificates, and their neglect and disregard of these daties 


will not be tolerated by this court.:.--- sete eeeeeeeee Heeeeee -»- Payne vs. Fox. 


COMMISSION MERCHANT. 


1. Where the plaintiff as agent or commission merchant agreed to furnish freight 
fora vessel-ata certain rate and 5 per cent. primage thereon, and the freight was 
not received as agreed on; but the Captain made anew contract for freight to 
which the plaintiff was not a party: Held, that the latter cannot charge for the 
freight. -.---++-s+++eeeees Oe. > eee Vibes Ries eee Laidlaw vs. Tyson. 

2. So the consignee of a vessel inwards is not entitled to charge commis- 
sion On the owtward cargo as a customary charge unless he actually obtains 
an outward freight. ...-+++:eseeeeseeeeeeeerereeeseeseons Dyson v8, Laidlaw, 


COMMUNITY. 


1. Property. purchased under the husband’s own judgment becomes part of 


~ 


ib. 


ib- 
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380 









































PRINCIPAL MATTERS. 


PAGE 
the community ; although it may entitle him to the price which he paid for it, as 

a charge in the settlement of the community. 7 
German et ux. ys. Nicholls et al. 361 


COMPENSATION OF DEBTS. 


1. A debt exists from the time it is contracted or is due; and notfrem the date 
of the judgment only, rendered thereon. ++.-+-++<++++- Bach vs. Twogood et al. 414 


2. So where the plaintiff’s demand existed anterior to notice of the transfer of 
defendant’s debt against him, it will compensate and extinguish it as against the 
original creditor, notwithstanding he transferred it toa third person before the 
plaintiff obtained yudgment on his demand..-.-.....++sseeceeeereecseeeeeres » ib. 


CONTINUANCE. 
1. Where the party takes his commission six months before trial to procure 
testimony, and makes no effort to obtain it, he has not used sufficient diligence ‘ 


CED, CORR 6n.n 0 ke cccicccicdec Ceccicccegacd net Rogers vs, Davis. a) 
2. A continuance will not be-allowed because a public officer is called as a 


witness with his records at the moment of trial, and his records are locked up, 
his clerk having the key and absent at the time,.------++-+++- Shdell vs. Locke. 461 


3. An affidavit by counsel stating the absence of the defendant, but that the 
latter expects to prove certain facts by a witness and hasused all diligence to ob- 
tain him, is insufficient to grant a continuance..-.-+.++-.-+- Burton vs. Maltby. 531 


CONTRACT. 


1. Where a building contract is modified at the instance of the proprietor and 
a plasterer is employed separate from the contract with the builder, he will be 
entitled to recover of the proprietor independently of the original contract with 
ee eee Te re ee M‘Intosh vs. Clannon. 469 


2, Where a creditor takes goods of his supposed debtor in his absence and 
sells them at a sacrifice, he is chargeable with them at the price they are charged 
at by the consignor. «+--+ ++-+seseeee eee eeceeeeeees Staunton vs. Coa’s Syndic. 508 

3. Where a party declines a compliance with his part of the contract, the in- 
stitution of suit, claiming performance of the contract or damages in the alter- 
native is a sufficient putting of the defendant in mord, if any was necessary. 

New Orleans & Nashville Rail-Road Co., vs. Ganalh & Co. 510 

4. It would even be an idle ceremony for one party to do certain acts on his 
part before suing for a breachrof the contract, after the other declines complying 
with it on his part. ...++.+sseeeeesreeseeeeees Vititee ein ee hits Sots daetca’ ib. 

5. Where the defendants: refused a compliance-with their. contract for -rea- 
sons wholly unconnected with the conduct of the plaintiffs, they are liable for 
damages. +- eoveececa MAW Mex iT! Gere SSN Ni TAR COED w ef REC OCMR Ce Pecos se ks id. 

6. When the period within which a certain condition’is to be performed has 
not yet arrived, the party is not in’mora and the complaint of non-compliance 
is premature. In the meantime the adverse party- ee his part of the 
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CONROE Fs res VG bee yee bee cee ‘pid bale ao, e Prioiaud:- ys. Hurst ed al. 537 





7. Where materials were furnished and work done on the defendants’ premises 
and for their benefit, they are bound to_pay the value, although the work Was not 
stipulated for in the contract for other work done at the same time. 

Giraghty vs. Saulet et al. § 


ve 
i] 
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CO-PROPRIETORS. 
1. According to thé Civil Code of 1808, when ‘property was acquired jointly 
by inheritanee, purchase or otherwise, and could be partaken, it might be parti- 
tioned by cant or licitation to the highest bidder amongst the co-proprietors. 
Porter vs, Depeyster. 351 


2. When the co=proprictors were of full age, the licitation could only take 
place amicably and by private sale; but if they disagreed, were minors, inter- 
dicted or absent, the property could only be sold at public sale, after the usual 
advertisement, but any of the co-proprietors could purchase. This operated a 
mode of partition, «++. 6. seee esse eee c ceed eee eee e eens eeeeeenes ioe bax five Jee. Be 

5. So where joint property is sold aftér the death of one of the’eo-proprietors 
and purchased by the survivor, who is also the executor causing the sale: Held, 
that it was the effect of the commune dividando, and the executor was not de- 
prived of his rightin common with the other co-proprietors to purchase. 

Porter vs. Depeyster. 351 * 





CURATORSHIP. 
1. The curatorship must be given to a creditor of the deceased in preference 
to a person who is not such but only a friend..----+++.++++ Kaiser vs. Hoffman. 493 


2, A person to whom any house-rent is due by the deceased is a creditor and 
will be preferred for the curatorship to a stranger..-.-..+-++.:- ees eeeceeeeees 20s 


3. The party failing in his application for a curatorship through the opposition 
of apother or otherwise, must pay the expenses of the contestation....-+++.++++ ih: 


CUSTOM OF MERCHANTS. 


1. It is not sufficient to prove the correctness of a charge to show it is a cus- 
tom in New-Orleans among merchants, the law merchant is more extensive than 
the customs Of a.Cityes ss. cesessceeeeseveegceccesevcssess Dyson V8. Laidlaw. 380 


DAMAGES. 
1. An ‘eben for damages claiming $500, for injury sustained in assaulting 
and beating the plaintiffs without-provoeation. .Judgment for the full amount 
supported by the evidence and affirmed... . -Predwost and wiféys. Daily et al. 535 


- DOMICIL: 


1. In a conservatory action, to enferce'the provisions ofa will,-and cause to 
be rescinded the sale of certain Haves, made contrary to.its provisions, a remote 
vendeo of two of the slayesfesiding in nerenens cannot be sued and made 
to answer at a diflerentdomicil than his own... . Poudrag vs. Taylor et al. 17- 
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PAGE 

; : 2, Where-the defendant owned a plantation and dwelling house in a distant pa- 

. rish, where he has resided for several years, except occasional absence in tra- 

velling; and afterwards opened. commission house in New-Orleans, with a view 

to a commission business and his family living at a boarding-house: Held, that it 

is not such a change of domicil as will authorize a suit against him in two 

i months afterwards at his new residence.. ++eeeee++ Williams vs. Henderson. 557 
3. Defendant’s domicil considered still in the pecs where he has resided 

permanently, notwithstanding his removal to New-Orleans, with a view to the 

commission business there for a short time.........Hall & Bein vs. Henderson. 563 


a EMPLOYER AND EMPLOYEE. 
1 1. To render the employer or hirer of a slave liable for the damage occasion- 
ed by him, it must be done through his neglect, while he is actually engaged in 
the functions or duties entrusted to him.aw......... Gaillardet vs. Demaris. 490 
2. Where the damage is done wilfully and wickedly by a slave hired to an- 
‘other, instead of doing it through neglect or unskilfulness, the employer is not 
BADIS, 0c ceccivecicccccccccsccscvcccccccceccees o vececcccetsccesenecoeegy $0- 
3. The employer ishowever liable for damagesoceasioned through the neglect, 
imprudence, or unskilfulness of his employee, whether he be a free person or a 








Slave. wcccreceerbes covcvene oS ooh ce econ eds cere cececig ccc ede}eqncgctod cee SDe 
: EVICTION. 
1. The fear -of eviction or being disquieted in possession of real honneeth 
is no good reason to delay the payment of the price.. .- Rogers vs. Davis. 50 
2. If the party knew of the incumbrance before he purchased it is doubtful if_ 
he can even demand security when he fears eviction.. cece rvecvccccgeccce 806 
EVIDENCE. 


1. The testimony of a witness not objected to will outweigh the statements of 
the defendant in his account so far as he charges the plaintiffs for the amount of 
his salary; but will be received as evidence of the credits he allows for moneys 
received by him... ccesessecccsccceccscccccececes Whitney et al vs. Young. 26 
2. Where an agreement bears intrinsic evidence that the consideration had 
passed at its date, no evidence touching an averment of failure of ‘consideration 
Will DO TOOSEVAE ccs ccc cccns ot cene tees cies vecuses Heath vs. Locke et al. 68 
3. Copies of township maps are not admissible in evidence when better evi- 
dence can be procured....s..scseeeesdevees ««Millaudon et al. vs M' Donough. 102 
4. So copies from public documents must be certified by the proper officer 
- who is the keeper of the original. The surveyor general and not the.register 
has authority to certify township mapsto make them legal evidence............ &b. 
\ 5, Evidence which is introduced and received without opposition or objection, 
although contrary or beyond the allegations in the pleadings, the adverse ; 
‘party is bound by its effect.......++++++++++++Powell vs. Aiken & Gwinn etal. 321 
6: Parol evidence is admissible to prove usury. This plea would seldom be 


ayailable if required to be proved by a counter-letter or other written evidence. 
Roasenda vs. Zabriske f. m. ¢, 346 
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7. Parol evidence is inadmissible to prove titleto slaves, but a witness may be 
received to prove that the defendant admitted that he had received and held 
certain slaves as the agent of the plaintiff.......Penalta vs. Borgées* Executor, 348 
8. The initials of a name, or the name of a person at full length marked on 
bales of ¢otton, is strong evidence of ownership. 
Lee & Hardy vs. Palmer et al. 405 
9.. The testimony of two witnesses to the declarations of the deceased father, 
that he owed his daughter (the plaintiff) $500, was received as evidence of the 
debt, although there was an attempt to discredit the testimony. 
Reuzan vs. Rouzan’s Curator. 425 
10. Parok evidence is inadmissible to prove any thing that was said or under- 
stood inconsistent with a written act; or any contract between the last purcha- 


sers‘and their immediate vendor, against the first vendor who was not privy to 
Such Contract. ....cccsceccceccereccocccescceeceses tnous vs. Davern etal. 42 





11. The authority of a clerk to sign the name of a mercantile firm toa letter & 
of credit, addressed to a particular person, when denied may be shown by cir- * 
éumstantial evidence, when there is no direct proof. 

Moseley vs, Keys & Roberts. 46 

12, An account for boarding and expenses of last sickness, whieh depends on. __ 
inspection and proof, the judgment of the court a gud, in which the witnesses 
appeared and testified, will have great weight.- 

Smith vs. Dickinson’s Executor. 507 

13. Heirship may be proved by parol evidence, when it does not appear, or 18 
not shown, there was a register of marriages, births and deaths in existenee. The 
latter will not be presumed, as it must be positively proved, that such register 
OCB. CXIStr: oe cccccicccccccccecscces eoreescves «+» Guerin’s heirs vs. Bagneries. 590 

14. Parol evidenee will be 1 received to identify a slave which was inherited by 
the plaintiffs’ mother from her father’s estate, and to show her possession of said 
slave as part of the inheritanee. - - wee Pec eces cosce wees bes Op cerscccccccceseees GOs 

15. So parol evidence is admissible to identify property of a succession, ac- 
cepted by an heir after having shown his right to inherit; or to identify 
slaves born on a plantation when the owner possesses by no written tifle.. id. 





; - -EXECUTORS. 

1, The Judge of Probates has the faculty and power given him to appoint 
dative testamentary executors, but it is a faculty he is to exercise according to 
law, and not i: accordance with his will and pleasure; appointing whom he * 
Chooses: +++ +++ es errs eeecees Girod’s Heirs and Legatees vs. Girod’s Executors, 394 

2. The beneficiary heirs are first entitled to be appointed dative testamentary 
executors, when the testator has failed to name any in the will; and the legal 
heirs being entitled to the benefit of inventory, the estate must be administered 
under such benefit and according to the rules provided for the administration of 
SN TS 69 6 06 ee eee ia UN Cee C EW cece cee eRe bs vee cedbeccnnclcme ib. 

3. Where beneficiary heirs are appointed dative executors to a succession 
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aatinlnied with the benefit of inventorg;: they are required to give security in 


the same manner as curators of estates. 
Girod’s heirs and legatees vs. Girod’s executors, 394 


4, Where strangers are appointed dative testamentary executors by the Judge, . 
disregarding the applications of ‘heirs and fegatecs, the appointment will be 
annulled. +. .s0s+cesee Pas asshinduhe seep ii uniosndgdestonsvenvaeincele Biss en: a 

5. The Mayor of a City, receiv ing a legacy, as trustee, is not entitled to pre- 
ference for the appointment of dative testamentary executor, as a legatee or 
creditor of the estate. Persons who receive a legacy in trist for others, have 
no more right of preference than the agent of a creditor or stranger. -- -. ccceee, £0. 

6. Notice of an application for the appointment of dative testamentary exeeu- 
tors must be given, in all cases, in: the same manner as for curators or adminis- 


_ trators of estates,..... eoceseooe ae hae.e.d Sie hene sina engnis oe aus Sevakevesss ccccee 80. 


GARNISHEES. oat 
1, Where garnishees are in possession of a slave, tranferred fo them in Mis- 
sissippi by the surviving partner, in payment of a debt due by the firm, they will 


- hold it against an attaching creditor of a new firm, of which this partner is a 


member.----- see tbpeeeeeeeeeeneeecarceees -»- Powell vs, Aikin & Gwinn et al. 321 
2%. A garnishee has no right to interfere with the merits of the ease between , 
the plaintiff and defendant. .....+.-. seeeeastes Lee & Hardy vs. Palmer et at. 405 “& 


3. When the plaintiff obtains judgment against the defendant, all that is re- 
quired is to obtain an order on the garnishees to pay over the-funds of the de- 
fendant'in their hands, . <-..cc-cccscccccccccccccccesccccccccccese Ec vnece oon 


4, The disclosure of the time of receiving and paying over certain monies by 
an attorney, who is garnishee, which he had received on account of his client, 
cannot be objected to as disclosing professional secrets. 
Comstock et al. vs, Paie & Smith, &0, 479 


5. So where the attorney, when cited as a garnishee to answer interrogatories, | 
requiring him to state, if he iad not received certain money of his client, and if 
he had, and had paid it over, to state when he paid it, and to whom; and he re- 
fused to answer, on the ground that it would be disclosing professional confidence : 
Held, that he was bound to answer, and his refusal was an evasion, making him 
liable for the whole debt, costs and damages. -->---++»++ es sees sectsessesesses EDs 
6. The rights of garnishees and their liability to pay, does not.depend on 
privileges or preferences, but on their answers fo the interrogatories propounded 
by the plaintiffs ; subject however to be disproved. - Blanchard vs. Vargas etal. 486 
7. Where the garnishee’s answer stated he ‘had a certain amount of defendant’s 
property in his possession, upon paying him $468, he wilt be entitled to retain 
this sum, when his answer is not disproved..-.---+--++++++++s evececagsescceses 8De 


** 8. An order on a garnishee to pay over a certain portion of a-claim in money 


when collected, arising from eertain notes in his hands, does not affect the notes 

not yet collected. They still remain the property of the original-owner and 

ar@ liable to attachment by any of bis creditors. 

Branch Bank of Alabama vs. Kraft et al. © 56. 











® 


_ executors, when none are named in the will; and the legal heirs being entitled 


» security in the same manner as curators of vacant estates, «..-.+++.+s+seee. ess 0b. 
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HEIRS. 4 ai 
1. A substitution of heirs to take effect at the death Of the praiegpis or at an 
uncertain time, is to be considered conditional, and cah only take efféct on the 
happening of the event on which the condition depends. 
Bernard’s Heirs vs. Goldenbow, 95 
2, Where the husband and wife institute the survivor of them sole heir, with 
condition and substitution, that at the death of the survivor, their property then 
existing, shall go to each of their heirs in certain proportions, it-does not inhibit 
the survivor, while living, from alienating the property.-+--+-++++++sseeeeeeee ib. 
3. The rights of the heirs of cither of the spouses did not vest on the death of 
one of them, and could not, until the decease of the survivor; they acquired - 
only an eventual right or hope. ----..--.++-- seeeeee Bernard's Heirs vs. Soulé. 21 
4. The legitimate daughter will inherit the property of her deceased mother, 
to the exelusion of an illegitimate son, not born in wedlock. 
~~ German et al. vs. Nicholls et al. 361 
5. The beneficiany heirs are first entitled to be appointed dative testamentary 








to the benefit of inventory, the estate must be administered under such benefit, 
and according to the rules provided for the administration of such successions. 
Girod’s Heirs and Legatees vs. Girod’s Exetutors. 394 
6. Where beneficiary heirs are appointed dative testamentary executors to a ~ 
succession administered with the benefit of inventory, they are required to give 


e 
HUSBAND AND WIFE. 

1. The husband and wife made a joint will and instituted each other sole and 
universal heir in case there was no children; with a proviso that at the death of 
the survivor any property or effects remaining unsold, should go to their heirs as 
legacies in certain proportions: Held, that the wife as the survivor became the 
absolute'owner of all their property and could alienate it. But if any remained 
unsold at her death, it went to both their heirs. .2... - Bernard’s Heirs vs. Soulé. 21 

2. The rights of the heirs‘of either of-the spouses did not vest ‘on the death 
of one of them, and could not until the decease of the survivor ; they acquired 
only an eventual right or hope. ----- Fee eek ewe cde dah ot SMe ees BON) SlnsE's ib. 

3. The husband has the power of administering the estate of his wife, whether 
it be dotal or paraphernal, particularly her moveable property. 

Clarke et ux vs. Fireman’s Insurance Company. 431 


INJUNCTION. 


1, The appellant from a judgment dissolving an injunction, obtained against 
an order of seizure and sale, cannot take a suspensive appeal without giving 
security as in other cases of such appeals. Security for costs is not sufficient. Yer 
State vs. Judge of 3d District. 444 
2. The artiele 740 of the Code of Practice is an exception to.the‘rule requir- 
ing security in obtaining an injunction to stay an order of seizure and sale, but | 
only applies to that class Of cases... +++ + +ss seers cece eee e ee en ne eeeees rereeecee 00 
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3. An injunction should not be granted.to suspend an execution, on the ground i 


that the petition for a suspensive appeal and appeal bond, were lgst before the 
appeal was granted.-----+.- thee eeeeees State vs. Judge of First District Court. 542 


INSOLVENCY. 
1. A purchasing creditor retaining the price, is bound to refund and pay over 
his share of the law charges of an insolvent estate. ae 
Monbouchet’s Curator vs. Ferraud fils. 372 


2. In order to constitute a fraud, two conditions are necessary ; there must be 
the intention of defrauding, and the event or actual loss sustained by the credi- 
tors to deprive the debtor of the benefit of the insolvent laws. 
Montilly vs. His Creditors. 383 


3. Where the charge of fraud is made against a ceding debtor, in order that 
the court may judge of the nature and extent of the fraud, and to determine 
whether the acts complained of come within the purview of the law, they should 
be clearly and distinctly specified in the written opposition; general allegations 
are not sufficient. ..-..+---+ee. eres be vewee cast bes cde besae Unseen gweeiawe ae «6b. 
4, So where the allegations are mere matters of legal right, subject to be 
disputed and controverted in the concurso, they do not amount to a fraud against . 
creditors within thé meaning of the 22d, 23d and 24th-sections of the act of 1817, 
and 10th section of the act of 1840, relating to insolvent debtors, .+.-.....+.- oe 0b. 
5. The word “deposition” in the 18th section of the act of 1817, relating to 
voluntary surrenders of property, is .a mistranslation or misprint from the 
French text; and it evidently means “ opposition.” .- Cassidy vs. His Creditors. 402 


6, An attorney may represent his constituent at a méeting of creditors, even 
when the latter is present in the city, where the meeting is held. --.-. seesesece OD. 
7. The holder or endorser of a note not yet due, should be placed on the 
bilan of the insolvent debtor, as a contingent and conditional creditor, and made 
a party to Che COMCUBEDs © oc cccccccccccccccce eecccsceseesee Deslix vs. Schmidt. 464 
8. A creditor cannot be made a party ‘to the insolvency of his debtor, if he is 
omitted to be placed on the tableau by a supplemental petition, filed after the 
insolvent proceedings are closed and homologated...--...-..++. eee eseeess cee 00, 
+9. So a creditor who is not put on the bilan and cited, is not bound by the in- 
solvent proceedings, even if he be placed on the tableau of distribution, but de- 
clines receiving his dividend, . +--+. ++-.+++e++-s+eee. Divers oes icgenctaeaus e+ 8b, 
10. Under the act of 25th March, 1808, for the benefit of insolvent débtors in 
actual custody, any creditor, at any stage of the proceedings, may make a charge 
and suggest fraud, to which the debtor must plead, and the issue is to be tried 
DY @ JULY.s eee eee rece ener eeeee three cree eeer ees Parlange ys. His Creditors. 475 


11. The debtor cannot avoid this issue by denying the ereditor’s right to vote 
for or against his discharge, because his claim is not proven by a notarial act, &e. 
There is nothing in the law requiring the creditor to give his vote before filing 
the suggestion of fraud therein alluded to,.--+- +++ +++++eee+ tees eee ees ceeeee - tb, 
12. Under the act of 1808, although the insolvent failed to deposit his books 
in the clerk’s office at the time of his application, yet he may be permitted to do 
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80, as soon thereof as they were called for ; even after opposition filed. 


m Porter vs. His Creditors. 495 


13.“Where the opponent alleges, he believes the insolvent-has omitted to put — 
all his property in his schedule, it will not be considered @ charge of fraud..... ib. 


14. The loss of 4 part of insolvent’s books, shown by his .own affidavit, and 
that of another person taken ex parte, and letters anévhearsay evidence, if re- 


ceived without objection, will be deemed sufficient. »-.....-..2.e.-eeeceeeees 

15. Where there were no creditors in court opposing the discharge, there is 

no obstaele to his liberation under the act of 1808, «+--+ +.+-eseeeeereeerereees 

16. When the opposition does not contain an actual charge of fraud, a jury 

need not be empannelled to try it.e++-.eeeeeeeseeee cereeeerees cereeceenes ee 
INSURANCE. 


1. Although a vessel may be old, and when injured by sea accidents, require 
more repairs than a new one, yet the insurers are nevertheless bound for the ne- 
cessary repairs to place her in statu quo..-.-Fisk vs. Commercial Insurance Co. 

2. The insurers are liable for damages done to Zinc, occasioned by the salt 
water getting to and corroding it on the voyage. 

ee Cogswell & Co. vs. Ocean Insurance Company. 

3. As the administrator of his wife’s property, the husband has such an interest 
and right therein, asauthorizes him to insure it even in his own name, without 
declaring the nature and extent of his interest. 


ib. 


77 


Clarke et ux vs. Fireman’s Insurance Company. 431 


4. Where the policy has reference to furniture generally in a house which is 
described, without mentioning that part of it was stored in the garret, it is suffi- 
cient to authorize a recovery for the loss,...- eee erereecrccescensceeseeeees ee 


INTEREST. 

1. Where a note does not bear interest on its face, but the act of mortgage 
taken to secure its payment, stipulates for the payment of 10 per cent. interest 
from maturity of the note until paid, the excess charged from its date will be 
deducted, «+--+ sssseeeesees beeps Vaedb sober cees Roasenda vs. Zabriskie, we mM. ¢, 


INTERROGATORIES AND DEPOSITIONS. 

1. Either party has a right to interrogate his opponent; and the penalty for 

not answering is, that the interrogatories are to be taken pro confesso. 
Baine vs. Wilson. 
2, The party propounding interrogatorics has‘only to obtain the order of court 
to have them answered. The adverse party is bound to answer at his peril..... 
3. Where the answers are to be taken out of the Parish, a commission issues, 
and the party interrogated on notice of the time and place of answering given, 


ib. 


answers so that the person propounding the interrogatories may be present.---- 7b. 


4, A commission is necessary to take the answers to interrogatories out of the 
State, in like manner as for a distant Parish within it. .-. .---.6----ese eee ees 


5. The mere production of a commission is not sufficient to anthorize the 


tb. 
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person to administer an oath and take the answers, as it does not prove he is the 
actual person named in the commission, who swore the party.- Baine vs. Wilson. 59 
6. A commission from the governor that such a person was a magistrate in 
1838, does not establish the fact, that he was one in 1840, the time when he acts 
AS SUCH.» vere ererececseaceccese Cade cvecdecddvccdscocncevnsgeescoedeces sree Ze 
7. When a commission is directed to a person by name, no proof of his au- 
thority or identity is required 3 but when directed to any judge or justice of the 
peace out of the State, it must be shown that head is such an officer, at the time he 
acts and purports to be..-++++-+eeeeeeeeseee scetee Cbd ve tacnbeertes Cocccecas . tb. 
8. When the answers-to interrogatories make out the plaintiff’s case, and’are 


pe disproved, he will have judgment. .--.-.-. .s++eeeee+ Beachiet al. vs, Oakey. 413° 


JUDGMENT. " 
1. The recitals of the evidence given in'the opinion of the court or judge, who 
tries the case, is not sufficient. This court must have the evidence itself. 


Tait vs. De Ende’s Executors. 33 
2. A copy of a naked judgment may be admissible in evidence, but it is not 


sufficient to make proof. of the matters contained in it...--..- ttedeceees fseeees ib. 
3. The whole of the record must accompany the judgment of a foreign tribu- 
nal, to give it effect in our courts, -.-.-..+-2++- “ee cc ce tccccc secs eens eeseves coe 80. 


4. Judgment amended for allowing five, instead of four per cent. interest ; and 
for wafit of amicable demand, the — paying costs in both courts after the 
appearance of the defendant, .---.++++++++e++e0+ -- Vairon vs. Debergue. 40 
5. Judgment of the inferior court corrected oa ‘nid by consent of par- 
ties; being erroneous on its face and the error only discovered after it became 
final. .---- Salbe< by vesvedseeew evceied Commercial Bank of Rodney vs. Hinds, 49 
6. Where a judgment states, “ the court being satisfied that the plaintiff *s 
claim is correct,” it is a sufficient constitutional reason to ‘support the validity 
of the judgment....-..+..sseseeseeeeretes Sidegccccesecaceses Slidell vs, Locke 461 
7. The order of the Court of Probates for the registry and execution of.a will 
and appointment of a dative testamentary executor forms a judgment, which 
must have its effect until reversed by appeal or action 6f nullity. 
Derbigny vs. Peirce, &c. 551 
8. An action of a nullity of judgment will not lie unless for some one of the 
enumerated grounds in the Code of Practice ep Doce eee eeeseses ecrcepecveicocss EDe 
9. Appeal for delay and judgment affirmed with the maximum of damages. 
Goesden vs, Morrison. 584 
10. Judgment affirmed with the maximum of damages as a delay case. 
Lavigne vs. Theurer et al. 582 
11. Judgment affirmed, on the abandonment of part of the defence and admis- 
sions of the defendant... +. ++.+++ soneecccececece ce oe Dufour & Co, vs. Meffre. 581 


JURISDICTION. 
1. Every court has jurisdiction to compel obedience to its orders. 
Monbouchet’s Curator vs, Ferraud fils. 371 
2. On the suggestion of the death of the plaintiff, during the pendency of the 
suit, in a court of ordinary and general jurisdiction, it has no power to appoint 
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a curator to represent his heirs,:-.- «+ «.MeManus vs, West; Odom Intervenor, 44 


JURY. 


1. In actions of tort, which from the nature of the demand, damages are to be 
assessed, a jury must be summoned to find the same? “The court alone cannot 
assess damages in such cases, ---+++++++++++» Olivier, Curator, &e. vs. Cannon. 474 


LAND LAWS AND TITLES. 


1. The court will look beyond the confirmation of a claim by the land com- 
missioners or Congress, emanating from the former governments of Louisiana, 
in order to ascertain the extent and boundaries of the land claimed. 
Millaudon et al. vs. Mle Donough. 102 
2; When the expression in a grant or title only conveys a certain front and 
depth, the grantee or purchaser cannot claim by diverging lines to the rear and 
thereby obtain more than the superficies contained in a parallelogram, ---.-+--+. ib. 


LESSOR AND LESSEE. 


1. Builders who contract with tenants for the repair and alteration of the 
leased. premises and have their contract recorded, have.no lien or privilege on 
the property under lease. There is no privity between the builder and owner 
of the leased property ; and the mere consent given in the lease to make the 
alterations on the premises, renders the lessor in no way liable to the builder. 
Hoffman vs, Laurans et al. 70 
2. The lessor is not bound to pay for improvements or alterations made on 
the leased premises by the tenant, when they are not advantageous to him. ---++ id. 
3. In.an action of damages for the non-compliance of the lessor with his con- 
tract of lease, the plaintiff must prove that he put the defendant in default in 
one of the modes pointed out by article 1905 of the Louisiana Code, before he 
CAN TECOVET, ++ 22 ce te ce cece ce cece se tees cnee es es cece seuss +» Taylor vs. Chase. 88 
4. When the lessor takes possession of the leased premises in an unfinished 
state, and he does not at the time notify the lessor, that he would be held wespon- 
sible for the delay in finishing them, he cannot recover damages sustained by 


their non-completion. seeccerecsces COP weer were sees eeereeees Seer weeeesesene ee 1b. 2 


5. The fact of the lessee taking possession of the leased premises does not en- 
title him to damages sustained by their unfinished state ; as it does not amount 
to a putting in default according to law,.----.+--++-+eeeeeeeeeeceneceenenees ees 
6. There is no difference between a dwelling house and stores in relation to 
the rights of the lessor on the effects of the lessee and under-lessee; anid persons 
who pay storage on their goods in a warehouse. are liable to the landlord’s 
privilege as sub-lessecs.--+---++-- Tes eeeeeeeeeeeee Vairin & Co. vs. Hunt et al. 498 
7. But the goods or effeets of the sub-lessees or persons storing property in a 
warehouse, are liable to the proprietor’s right of pledge or privilege only for so 
much as they may be owing at the time this right is enforced.--++-.+-+++++++++ «+ ib. 


LEVEES AND STREETS. 


The decision of a jury of twelve “ inhabitants,”’ or land-holders, under the act 
of 15th February, 1808, respecting “the police of the shores of rivers,” direct- 
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ing the construction of a levee for the protection. ofa Faubourg, of certain di- 
mensions and fixing its location, is conelusive.on the necessity and propriety of 
the measure, and the City Council have the power to cause the execution of the 
WOK. se0e seep eereecersenens Hanson et al, vs.. City Council of Lafayette. 295 


2. In a controversy about the location of a levee, parol evidence will be re- 
ceived to show where the old levee stood, and the new one proposed to be; and 
also that the adverse party was pi on a public place, administered for 
the public 086... seesreccseccecscneccescctarseccerececonsnestavcses cues? SDs 


3. The use of the banks of ahtigable rivers,is a servitude for the public. use or * 
common | every proprietor, adjacent to the shores of navigable rivers is 
bound to leave Wamicient space for levees, roads, [streets] and ‘other public or 
QDIAMNOD WOFKS. 0 i's0c as cvvccccccesesst pevtke he tage c buebecbueebnstes cece tbs 


4. The charter of the city of Lafayette, givesthe city council the entire.con- 
trol of the streets, levees, wharves, &c.; confers on the corporation the;samé’ 
powers granted to the city of New-Orleans over these objects} and it is subro- Hi 
gated to the powers of the Police Jury of the parish of Jefferson, within the " 4 
Limite of the GlY.s 0's. <c0-c 00's oto cvevedasec coat ec’ ctncdeed poecectiead dpaeagesthte 4 

5. No man or individual il ictne of the banks of a navigable river, can ap- 
propriate them exclusively to his own use, and at his pleasure to construct levees 
or erect buildings and works that will obstruct the free use of its banks ¢o all a 
men, although the right of property is in him as proprietor of the adjacent 
VaNdsiccscccscccccecccenecsccsresrcccscccesecscedeversoecccesecescespecee ODs 

6. A re-hearing allowed on the question of damages, respecting the right of 
plaintiffs, as front proprietors to be paid for the property taken or destroyed in 
making the new levee....+++e+eeereeeees A pies hes da. oBeee cade sole mena 


NEW TRIAL. : 
1. Wherg one of the jurors becomes interested in the case during the trial, it 
isgood ground to award a new trial....s.......+.++-. Turners, Latorre et al. 74 


2. Where it is clear a cause is not in a proper condition to decide on the im- 
portant and delicate question involved, and the justice of the case requires it, it 
will be remanded for a new trial, rather than a judgment of non-suit entered. 

Morehouse’s heirs vs, Mayor et al. 316 


3. Motions and affidavits for new trials on the ground of newly discovered evi- 
dence should be received with great restriction and much caution. 
Burton vs. Maltby. 531 


NEW-ORLEANS. 


1. A contract entered into by the corporation of New-Orleans before i its divi- 
sion into Municipalities must be enforced against the whole city, or the commis- 
sioners of the sinking-fund representing it; and not-against any one of the Mu- 
nicipalities separately, although the work performed may have enured to its 
particular benefit......... i Bee sed Seeds + ++++Denrey vs. Municipality No. 3. 312 
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PARTNERSHIP. ~ a 
1..The purchase of houseliould furniture for the use of one of the partners, 
although occasionally used to entertain the customers of the firm, cannot come 
within'the scope of the partnershiip..-..-...-. Grays, Tiernan, Cuddy & Co. 53 


2. A partnership is not bound for a note signed by one of the partners with 
the partnership name, and which is shown to havé"been given for the a of 
3 farniture for his individual use....-.-- NSUWes civepeedbistcce Cee wise bewewes + 
8. After the dissolution of a partnership, astthes of the partners can bind the 
other or the firm without special authority derived from a new contract between 
them. ‘Such a contract is -ptcuges 4 one of mandate. 
Fisk, Wait , V8. Mead. 332 


» 4. So where partner drew a bill of exchange i in the name of a firm which 
had been dissolved, on one of the partners, and waived acceptance and presenta- 
tion to.the drawee: Held, that the latter is not bound, or in any way liable for 
the payment of saidjdraft... See Pe batesarnsad anaths cvbeosees obo bee cc aces sp teees ib, 


5. When the articles do not contain a clause that the partnership might be 
dissolved at the will of one of the parties, simply by withdrawing from it, and 
the other refuses to consent, it becomes necessary for the complaining partner 
to apply to the. court for a dissolution.-.-......-+- +seees+ Bruce vs. Ross et al. 341 


6. But in case of violation of any of the articles of partnership by one part- wa 
ner, the other may dissolve the partnership, even without a stipulation to that 
Cffect.| «2 ++ veces Mecccccccccces coe coves Oden eee eee e ener tence ee eeeeenseees ib. 

7+ Where a partnership has been properly dissolved by the judgment of the 
inferior court, and a liquidation ordered, it will be ‘carried into effect by this 
COUPE. Fee cece cece ence SH Woceccsiwgvoceveteowinrecoceberedeusvebuct tam sess $6, 

8. Where a partner accepts a draft in the name of the firni, but which is for 
his individual benefit, or payment, the other partner may be subrogated to the 
creditor’s rights and.recover the amount from his co-partner. 

=a : Hall vs. Gaiennie et al. 442 

9, It is the general and settled jurisprudence, that onthe dissolution of a 2 
partnership, all debts due by it, must first be paid, before there is a division 
among the partners; the fund remains a common stock and pledged for the pay- 
ment of the debts of the firm..----+-- Claiborne & Mather vs. Their Creditors. 501 

10. The partnership in a steam!boat is dissolved by the destruction of the boat. 
which was the object of the contract of partnership; and the insurance money 
arising from the loss of the boat becomes a fund out of which all the creditors 
of the partnership ‘must be first paid pb ec eres evccceserceneenarececcecneeccenes 7b. 

11. Creditors have a right of preference or privilege on the partnership fund 
to be first paid; and no partner can assign his share, until the debts of the firm 














are paid. CV 0c de ON UO OEM ep Co So ecWasiccbied’s BUUSc cc enganeseceneces eeee sees oo” $0. 
12. Soy two partners make a surrender of the partnership affairs with 

their own, the third partner who is solvent, cannot take out or assign his share 

of the partnership fund until the partnership, debts are first paid.....- ey ib. 


3. The balance to the credit-of a partner or his individual account, over and 
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above the debit, should belong to him sesh and not.one half goto the 
other partner, ++ « onens PEP ee eee tere ncenes eootecssie - +++ e+ Burton vs, Maltby. 531° 

14. Secshn witneinaiiianil task whe fe welll ln. ecnlphe Eemmmentincaes 
rect, it does not imply that it contains a full statement, of all the affairs of the 
partnership; a8 he does not swear that it contains every thing. relating to the 
partnership affairs, ++ - Aon bh oe eden s Cds ve ee ee ve tees tees tens ewsesssnsessessees IOs 


PAYMENT. 

1. The payment by the clerk of a court; in which money is deposited, to the 
‘attorney Of the party entitled to receiye it, is a good payment and will discharge 
the clerk from alfliability..........0sssesse0++00+. ++ Mayor.et al. vs. Hennen. 428 * 4 

2. The resignation and subsequent failure of one of the plaintiffs in a judg~' 
ment, who was sheriff, furnish no excuse for the defendant to withhold payment ~~ 
to his successor in office..........+++++++ «State ve. Judge of District Court. 542» 


PLEADINGS. t, sas of. 
1. A plea denying the consideration, requires the plaintiff to prove its but if 


* 


~ there be also a plea of failure of consideration, the party himself must show it. 


Tissott et.al. vs, Bowles. 29 
2, Costs on leave to amend pleadings are not required to be paid up before 


» the suit proceeds, as in case of non-suit or discontinuance. 


McCabe vs, Gentes. 39 


PLEDGE. 


1, A Bank, authorized to discount as incident to lending money, may take 
security; so also it may lend money on the faith of a cotton crops and cause the 
cotton to be shippéd by an agent to be sold to reimburse the loan without violat- 
ing its charter... ..vsscecscesscecscessceeseccsecceessDeloach vs, Jones et al. 447 

2. Where, in a common law State, a party pledges his cotton crop for a cer- 
tain sum advanced to him, and the pledgee is authorized and required to’sell 
the cotton for reimbursement: Held, that as a pledge, it was defeasible, before 
delivery, but afterwards the contract was complete... ..++ssaseseseerecereeee i. 

3. Delivery is essential to the validity of a contract of pledge inacommon | 
law State; and even a parol agreement followed by delivery, is legal and bind-- 
ing on the parties and third persomS......6..ssseseescepetteeessecvevesesecs OB, 

4. In a case of pledge or bailment of goods or personal property, without li- 
mitation of time for redemption, the creditor may call on the debtor to redeem 
after his debt is due, by having a judicial sale, under-a decree, of foreclosure; 
or upon giving a reasonable notice to the debtor to redeem. But the parties 
may stipulate as to the time and mode of sale........ss,sseeseeccesecssvesee #6, 

5. So a contraet partaking ‘of the features both of pledge. and of an assign- 
ment in trust to secure the payment of a debt, is valid ina common law Stiite. id. 

6. So where cotton is pledged to seeure payment of a loan of money agid de- 
livered to the agent of the creditor, making the advance, who ships it to be sold - 
for the purpose of paying’ this loan; itis not liable to an attaching creditor in 
the hands of the consignee, who is made garnishee..5...+ssseseseeessecscees OB 
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7. The pledgee is bound to take care of the thing pledged as a prudent ad- 
ministrator, and is answerable for the loss or decay of the pledge oceasioned by 
his fault or negligence...... 

8, The pledgee, in case of destruction of the ‘thing pledged, by inevitable ac- 
cident, must prove the identity of the pledge, and that he used every diligence 
and care to preserve and save it, toventitle him to recover back the sum advan- 
Ced OM ite se ereeseveee 


eerceesesteeee 


CoC CoE EHH SESH RHEE REEHEEEH EH SER EEE He 


POYDRAS’ WILL: 

1. There is no discrepancy between the cases of Moosa vs. Allain; 4 Martin 
N. 8.99, and that of Poydras vs. Mourain, 9 La. Reports 492. The first isa 
slave’ suing for certain privileges ‘under a will, who has no capacity to stand in 
judgment in any matter, but for his freedom ; and the last is the heir claiming a 
compliance with the conditions of his ancestor’s will, from the purchasers un- 
er it,, cs cccecseweveccseccseverereecnsevccsescees st oydras ys. Taylor et al. 

.2. The purchaser of a plantation and slaves, subject to the provisions of the 
will of the original proprietor, that the slaves were always to be kept on the 
plantation and never sold apart from it, must comply with the conditions, how- 
EVE ONETOUB.. ovceecceccececcecccccccrececcece 


PRACTICE. 


i. The plaintiff is bound by the admission of the party under whom he 
claims, when there is no fraud or collusion alleged by him. 
Leefe vs. Walker et al. 
2. The rule that a party wishing to avail himself of the confessions made by 
the adverse party, cannot divide them and must take them entire, does not apply 
to the admissions made in the pleadings; but only to answers to interrogatories, 
or to: judicial confessions....+...+. v«ee+-Diggs, Hobson & Co. vs. Parish et al. 
3. Admissions in the answer are sufficient to dispense the plaintiff with proof 
of his demand; and the onus probandi lies.on the defendant to establish his de- 
fence. He who pleads payment atimits the existence of the debt, and must prove 
payment, or the plaintiff will have judgment.....--.. Gee cece ceccevececevegs on 
4. In an action for slander of title when the defendant reconyvenes and sets up 
title it becomes essentially a petitory action, and the burden of proof of title 


rests on the defendant..-.---+.++:.Seeseeeeee Millaudon et al. vs. McDonough. 102 


5. The last warrantor is the real defendant in a suit against his vendees, not 
only against the party who cites him, but more py ticclarty 506 the — 
actor.««+++> Pow eren ee seresser see ee Croce deses eocvces ee eeeee 

6. Five days notice of the service of a rule is vai to ding the ites into 
COUFE. +++ eee eee eecereeers 

7. Where the capacity of a person, acting as executor, is not denied there is 
no neon of producing the au-hority or evidence of capacity. 


Cassidy vs. His Creditors. 402 


8. An ditiirncy in fact, need not state that he knows the existence of a debt 
sworn to by him from his personal knowledge, when he is not questioned as to 
the. manner in. which he derives his knowledge, +. 6.6: 0+ 1.00000 


serene eng ee 


sole eeescceees Crocker vs, Monrose. 553 


ssveveeeeeeMonbouchet’s Curator vs. Ferraud fils. 372 


ib. 
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: 9, It is within the provinee of the Supreme Court to inquire into the manner : 
ee in which the Judge a guo exercised his legal discretion inacting on a case be- ° 
553 | fore him, whenever the party appears thereby to suffer an irreparable inyury. 
Girod’s Heirs and Legatees vs. Girod’s Executors. 394 
10. Where answers to interrogatories make out the plaintiff’s case, and are 
not disproved, he will have judgment.:....- sreeveeee+ Beach et al, vs. Oakey. 413 
ib. 11. It is irregular and illegal to set aside a judgment by default to permit di- 
latory exceptions to be filed ; but the order setting aside such judgment cannot 
be treated as a nullity in order to render final judgment. It might be waived: 
and the exceptions considered; but-the regular-way is to rescind the order as 
improperly made.. -- - Vocccceet epecdeerpene cvecstetbes Wiicox et al. vs, Huie. 426 
12. Parties must enforce their rights in courts of justice according to the ‘ 
forms prescribed by law, or they will fail, however-clear may be their rights. 
* Caldwell & Hickey vs. Nolté etal, 438 
12 | a 13. So an order on garnishces to pay money into court obtained ex parte and 
without previous notice, cannot be enforced... .++++++Fseeerersecreeeeens ideees o. = 
14. A continuance will not be granted, because a public officer is called as a 
witness with his records at the moment of trial, and shows his books and oem: 
ments are locked up, and his clerk has the key and is absent, 
Slidell vs, Locke. 461 
2 15. Where a judgment states the “court being satisfied that the defendant’s — 
, claim is correct,” it is a sufficient constitutional reason to support the validity 
L- # of the judgment pec be vic CO coger eegereses beer etesecee siccsecsesesuch Ges opeun ib. 
I £ 16. Where a bill of exceptions taken to the charge of the judge to the jury, © 
does not state any specific proposition on which the charge was predicated and P 
objécted to, this court will assume that the judge a a quo did his duty. ; 
Bowman vs. Ware 597 


_ PRINCIPAL AND AGENT. 
: 1. A party chartering a vessel is bound to the owners; and the Captain as their 
agent, has a right to retain the whole amount of the hire out of the cargo, 
whether the adventufe was joint, or entirely owned by this party. 

~ * Leefe vs. Walker etal, 1 
> 2. An agent who speculates on the purchase made for his principal, by man- 
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agement to get the article cheap, and charges the market priee, is not acting in 
gg good faite, <0: ke bee ce OCH s cece cee dee hb edwen es secvoeNeese Dwyer vs. Powell. 99 
EY. 3. The practice of agents charging their principals more than they pay for an . ’ 
article purchased by them, is illegal and should be discountenanced.. .....-+ tee 8. 4 
4, Where agents sold property on short time for notes which were not paid in. 
, fall, but an extension of time given on renewal, with small payments and interest 
included, all of which was communicated to the prinejpals, who made no objec- 
tion, until more than 7 months afterwards: Held, that the agents were not 
responsbile for the balance due on the transaction. 
Starr & Howland vs. Zacharie et al. 517 
5. The principal must disapprove the acts of his agents within a reasonable 
time; otherwise he is bound by thgir acts, done in good faith, «+... 1 cece eae 
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PRIVILEGE AND: MORTGAGE. 
* 1. No mortgage or privilege can be established or extended by sialene to 
similar cases where itis allowed by law. It is only given by express law. 
Hoffman vs. Laurans.et al.» 70 


PUBLIC USE OF PROPERTY. 
1. No particular form or ceremony is necessary in the dedication of land to 
public use. Lord Elienborough decided that when “the owner throws open a 
passage and neither marks by any visible distinction that he means to preserve 
all his rights over it, nor excludes or prohibits persons from passing through it, 
he shallbe presumed to have dedicated it to the public.” 
mS ' City Council of Lafayette vs. Holland et al. 286 
2, So where the plan of a Faubourg exhibits a front street, ealled Levee street, 
¥ running parallel with the levee, on which no specific number of feet are marked, 
‘to and without any particular designation on the plan, it will be presumed to be de- ; 
: dicated to the public use, and required to bekept open and free for this purpose. 7d- q 


RECONVENTION. 
1. Where the reconventional demand set up, grows out of the same trans- 
actions with the principal one sued on, even if it be not liquidated, it should 
be sustained and the two demands tried together,--.--.........Baine vs. Fox. 80 
2. It matters not whether the demand against which the reconvention is op- ; 
posed be liqnidated or not, provided the reeonventional one is connected with the £m 
original demand. --..-- seas o'<'egtes v9 0a o Fok’ gs 0 cadie ka ceubie.s. a4 bape ok ib. ' 
3. A party setting up an unliquidated demand in compensation and reconven- ” 
tion of a suit on a promissory note, must bring himself strictly within the 
rules, and be ready with his evidence at the time fixed for trial. 
r Biernacki vs. Mexia, 86 


REDHIBITION. 


1.. The exclusion of warranty in a sale, does not absolve a vendor from the 
obligation of disclosing the redhibitory vices not apparent. a 
Turner & Renshaw vs. Wheaton et al, 37 4 
2, Where the seller failed to inform the buyer that the slave was a runaway, it ‘ 
was held sufficient to rescind the sale, although sold without warranty, except as 
totitle.. o..cecccccccccccccccecvecccsecy paherepast's€Vcesckcs Mp acdege 06Beps ib 
$, In 'a-redhibitory action for therescission of the sale and refunding the price, 
an offer to return the slaves is sufficient if it be rejected ; as there is then no ne- 
cessity of making an actual tender..--+- oe eee Bowman vs. Ware. 596 








































RES JUDICATA. 
1, The plea of res judicata ina petitory action eannot be sustained by the 
proceedings in a possessory one, A judgment in a possessory action is no bar 
to an action in revendication although it be between the same parties and for 
the same object... .---++...-+ +.e++City Council of Lafayette vs. Holland et al. 286 | 
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= _ SALARYS* * 
| 1. The plaintiff as President of the Orleans Gotton Press Company, when there a 


was no salary fixed, claimed $3000 per annum for his services ; and the testimony 
of witnesses went to show they were worth it: Held, that the sam of $2000, voted 
to his siecessor be taken as the proper amount to be allowed. 
Byrne vs. Orleans Cotton Press Company. 336 
+ 


SALE. 
1. Alot of furniture under seizure is bought by an intervening party, who pays eS 
‘ the debt, gives his note for the balance of the price, andtakes the Sheriff’sreceipt . @ «> = 


for the property on storage: Held, that itis a good sale and'‘delivery. The pos- 
ee session was given by the officer, who afterwards as agent of the purchaser took it a 
” ON SLOPAGE...+seescerssecsvescsevveces eeseeee «+s Chittenden. vs. Page et_al. 374 & i 


e , 2. The statute of 18th March, 1838, providing the mode of selling town-lots ” + 
| 2 in New-Orleans for the payment of city taxes, applies to non-residents only. ~ ar 1 
The sale of a property of a residentis a nullity.......+...Hodge vs. Cleary. 514 “ 
3. Where a judgment, execution and sale are produced, itis sufficient to eon- $< 
sis vey .the property, unless speh error or fraud is pleaded and established as ; oe 
will set aside sales in ordinary cases... ....Harman’s heirs vs. O°’Moran et al: 5206 4 & 
$ 4. A sale, where specified boundaries are given is per aversionem, and in- 
eeu cludes all the ground between the points mentioned, whether the measure be 
correctly stated OF NOt... cecvccoccrederevessccevccvceseetoceses socecececeee 00. 
5. Where goods or property are taken feloniously no title is acquired bythe © 
bs * felon, and he can convey none; but if the vendor delivers possession with 
% _ -the intent not only that the possession but the property. shall pass, a bona fide 
z purchaser from the fraudulent vendee will hold the property. His equity is 
j Be greater than that of the original owner.-----.-- + +++ Russell vs. Favier etal. 584 
=. 6. But where the owner of a slave puts her on hire, with no intention of 
w _ passing the right of property to the bailee or lessee, the subsequent bad faith 
| af of the lessee in selling the slave as his own, does not deprive the true owner 
és 
¥ 


eo 
ee 


ow 


oe 


of his property or give title to an innocent purchaser.. +... ++++++++++- secceees 8b. 


SLAVE. .° eee 
i 1. Suit to recover from defendants the yalue of a slave, killed by the engine ~ Bas: 7 
f a while asleep on their roads Held, that.whereithe accidentmay be attributed to the 425 
p neglect or fault of both parties, thé plaintiff cannot recover. i =e 
Fleytasvs. Pontchartrain Rail Road Company. 339 - ae 
2. The plaintiff must allege and prove that the act of the master of a vessel in 
taking on board his slave and employing him as a cook, caused him an injury 
which the owners could have prevented but did not, in order to render them‘liable. 
Duncan vs. Hawks et al, 548 
3, The statute of 1835, making the owners of vessels and steamboats liable for 
the value of ‘slaves, carried out of, or from one part of the State to another, 
without the consent of the owners, does not apply to a case, where the master 
» merely employs the slave as a cook on board of his vessel in port for a few days... i. “J 
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~ SURGEON. 
1. Surgeons of regimentsin the Statemilitia haveithe same rank as those in, the. 
U. S. army, whose duty itis to attehd those, who may be wounded in the sere os 
vice or on paradeyas a mililia mand. ..2. d...0...¢0+++Harral vs, Vanoretonaa 
2. So a regithental stirgeon cannot make a private charge and be entitled to” 
* compensation for dressing the wounds and euring a soldier younded on paradé, ~ 
«even when pot in active or actual service,«. ss cess reece cece tec eeredeeneece 


e 
VENDOR AND VENDEE. 


The last purchasers or vendees, who assume the ‘otes of their imtanciaa 
* vendor, given ‘to his or the original vendor, cannot resist payment on the ground re 
_of any equities or conditions existing between them and their immediate ven- /~ 
dors The plaintiff or first vendor is a stranger to them..4rnous vs. Davernet al. 


WARRANTY. 
~1. Where the purchaser under execution is evicted he is entitled to judgment 
over against the seized debtor and seizing creditor, on his warranty, but under 
article 711 of the Code of Practice, he must first take out his execution against 


theformer and on.the return of nulla bona may proceed against the latter. 
Gué¥in’s heirs ys. Bagnerié. 


. WILL. 
1. A foreign will, or one made in another State, duly proved in a competent... 
court where it is made, the executors appointed by the testator may continue to ~ 
aet in this State, when the will has been registered in the Court of Probates in. ~ 


this State, where the property is situated. 
State vs. Judge of Probates of New-Orleans, 


2. So foreign wills or those made in other States do not require the appoint- 
ment,of a dative testamentary executor and an attorney for absent heirs, when 
ordered to be enregistered in this State. The executors or administrators ap- 
pointed and qualified to act under the will in the place where it is probated can * 
act under it in relation to property here,--+-+++reeesseeeeeeees oe mrrecvcaces 7 


WITNESS. 
1. When a witness is asked how he knew certain facts about S. R. and answers 
that he was acquainted with the circumstances of S. R. ever since he could re- 


collect, it will be sufficient to account for thé pfacts stated,» 
~~ Turner ys, Latorre et al. 


2. The interest which disqnaliffes a witness must be the prospeet of gaining 

an adyantage, or to profit by the judgment in the cause, in which he is called to 
a Moffatt vs. Murray et al. 357 

3. The builder is a competent witness to testify in a suit between the plasterer 

and proprietor, for his wages, when the former has been employed independent 
of the building contract. ++ M‘ Intosh vs. Clannon. 469 

4, Sintee the passage of the act of 1823, excluding the testimony of the maker 

of a note, in a suit by the holder against the endorser, the maker cannot be ad- 


mitted as.a witness on any grounds; even if he be entirely disinterested. 
Fortineau vs, Boissieré. 470. 
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